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Court revives anti-pom law taking X out ofPXs

ĉhanges on military bases, hailed ] constitutional rights simply by en-
the appeals court's decision to / listing jn the armed forces" She
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A federal appeals court in New
\tork has ruled that a 1996 law bar
ring official sales or rentals of
"sexually explicit material" on
military bases is constitutional.

In a 2-1 decision Friday, the US.
Circuit Court of Appeals for the
2nd District overturned a lower
court ruling that had found the
Milltar>r Honor and Decency Act
of 1996 was tmconstitutional on
grounds that it violated First
Amendment and Fifth Amend
ment protections.

In fteir isis^ority opinion, Chief
Judge Ralph K. Winter and Judge
Jose A. Cabranes concluded the
act *'does not violate the free-
speech clause of the First Amend
ment," nordoesit "runafoul ofthej
equal-protscticn guarantee of the
due-process clause of the Fifth'

Amendment."
TTie opinion, written by Judge

Cabranes, notes that the law does
not ban sexually explicit mag
azines and videos: "Soldiers and
sailors may still buy them else
where, receive them by mail, and
read or watch them. Con^ss has
decided only that the military it
self will not be in the business of
selUng or renting these items to
service members."

Judges Winter and Cabranes
concluded that "Congress acted
well within its constitutional au
thority to regulate official military
conduct."

A thu-d judge on the panel,
Judge Pred I. Parker, dissented in
a separate opinion.

' Rep. Roscoe GL Bartlett, Mary
land Republican and a pr'unary
sponsor of the Isxv that prohibits \
^e or rental of sexually explicit
materials in stores or post ex-

overturn theruling ofUS. District Vdrdered a pennanent injunction to
L. Scheindlin of New ) bar enforcement of the law.Judge Shira A.

%)rk^s Southern District.
^ "After Tfeilhoctk and Aberdeen ^

and other sexual-harassment I
scandals, there is no question that
the United States militar>' needs
policies that support the highest
standards of behavior," Mr. Bart
lett said in a statement.

The Military Honor and De
cency Act was challenged by Bob
Guccione, publisher o^Penrtiouse
magazine,and oth«« whoproduce
sexually explicit ma^ials. They
charged that their free-speech
rights would be abridged if mili
tary stores stopped selling and
renting their products.

tn ruling on that lawsuit^ US.
District Judge Sdieindlin, an ap-
pointeeofPresident Clinton, wrote
^at "citizensdo not jettison their

I

But the appeals court ruling
held that "military exchanges are
not public street corners" and "are
not available for everyone to
'speak' from their shelves."

"These stores are nonpublic fo
rums, in which the government
may restrict the content of speech,
so loi^ as the restriction" does not
represent viewpoint discrimina- , ^
tion, the mjuority opinion said. vagueness challenge." >

Judges Whiter and Cabranes m his statement yesterday, Mr.
held that the Military Honor and Bartiett noted that in a nationally
Decency Act was designed to "up- televised inter^iesw last year, Mr-
hold mUitary honor, professional- 6ucci5ne predicted the Military
ism,and properdecorum byelim-\ Honor and Decency Act would
inatmg the appearance of official \ iwver survive a court challenge,
endorsement inherent in the mili-
tary resale ofthe proscribed mate
rials."

The l^islation does this "in a

nonpublic forum, without engag
ing in Niewpoint discrimination"
and thus does not violate free-
speech rights, the opinion said.
The law's'^'distinctions among the
t>'pes of materials it regulates are
rationally related to legitimate
govemmratal interests'.'

The m^ority opiuion fbrther
held that the law is "sufftoently
clear, in light of the appr^riate
level of scrutiny accorded to a mili
tary regulation carrj'ing only indi
rect, civil penalties to survive a..... ^

The Maryland congressman said
the new ruling "shows how out-of-
touch these pi^veyors ofgarbage
are viith American society."
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